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MEMORANDUM OF LAW AND FACT 

IN SUPPORT OF PLAINTIFF’S COMPLAINT FOR WRIT OF MANDAMUS

PRELIMINARY STATEMENT


Mr. Jay L. Liner has sued Maryland Governor Martin O’Malley, Director of Communications Rick Abbruzzese, and the Maryland Department of General Services for their arbitrary and capricious denial of press credentials for Mr. Liner for the purpose of covering the 2010 session of the Maryland General Assembly.  Mr. Liner has a clear right under the First and Fourteenth Amendments to the United States Constitution to press credentials in the absence of any notice of denial, explanation for the denial, or opportunity to be heard.  Mr. Liner has now moved for a writ of mandamus to compel the defendants to issue the appropriate press credentials.

STATEMENT OF THE CASE


The plaintiff, Jay L. Liner, is a practicing attorney and independent journalist whose blog, The Baltimore Organ, regularly covers state government and politics.  (Liner Aff.  ¶¶ 1-2, Feb. 8, 2010.)  In December 2009, Mr. Liner began the process of applying for press credentials to cover the 2010 session of the Maryland General Assembly.  His telephone calls to the Governor’s Press Office, which administers press credentials for the legislature, were never returned. (Liner Aff. ¶ 7.)  


In view of the approaching legislative session, Mr. Liner asked his state senator, Sen. James Brochin, to intercede in his behalf.  On Dec. 22, 2009, Sen. Brochin wrote a letter requesting credentials for Mr. Liner. (Letter, Sen. James Brochin to Philip Palmere, Chief, Maryland Capital Police, attached hereto.)


Mr. Liner was never directly notified that his application was denied.  Nor was he given any reason for that denial.  Nor was he given an opportunity to be heard on the issue.  His only information as to the disposition of his application came in an e-mail message from Sen. Brochin’s legislative aide based on a telephone conversation with Mr. Abbruzzese, the Governor’s Director of Communication. (E-mail message from Kimberly Falatko to Jay Liner, Jan. 21, 2010, attached hereto.) 


Although Mr. Liner cannot vouch for the accuracy that message, Mr. Abbruzzese allegedly advanced four reasons for denying press credentials:  (1) unspecified “new” press policies in place this year; (2) personal uncertainty as to the “aim of your website”; (3) no original content regarding state government; and (4) unspecified security concerns.  (Falatko e-mail message.) In the absence of any communication from Mr. Abbruzzese to Mr. Liner, Mr. Liner must assume, for purposes of this action, that these reasons were, in fact, the predicates for denying his credentials.    

ARGUMENT


This Court is authorized to issue a writ of mandamus under Maryland Rule 15-701 to remedy arbitrary abuses of discretion where there is no statutory provision for hearing or review.  State Dep’t of Health v. Walker, 238 Md. 512, 523 (1965).  The writ is appropriate where the public official has a plain duty to perform the acts in question, the plaintiff has a plain right to have those acts performed, and no other adequate remedy exists.  Prince George’s County v. Carusillo, 51 Md. App. 44, 50 (1982).   

A.  Defendants Have a Constitutional Duty to Issue Press Credentials to Qualified Reporters.


1. Reasonable press access to legislative proceedings is explicitly provided by the Maryland Constitution; credentials and facilities are routinely provided by the General Assembly for that purpose.


The Maryland Constitution explicitly provides that “the doors of each House [of the General Assembly], and of the Committee of the Whole, shall be open, except when the business is such as ought to be kept secret.” Md. Const. art. III § 21.  Indeed, the General Assembly has itself pointed out that the “citizens of Maryland rely primarily upon the print and broadcast press as a source of information about the activities of the General Assembly.”  2006 Legislative Handbook Series, vol. 1, at 35.  


Like the United States Congress and virtually all other state legislatures, the Maryland General Assembly has established special credentials and facilities for the news media in order to facilitate this coverage for the benefit of Maryland citizens:  


“In January of each year, press credentials for attending the sessions of the Senate and House are issued by the Governor’s Press Office…. In the Senate, the reporters sit at tables on either side of the rostrum. Because of the crowded conditions in the House chamber, only a limited number of reporters are admitted to the press area on the floor.  Others are accommodated in a press section in the gallery.  Working quarters for the press are provided in rooms on the ground floor of the State House.”  Id. at 36.


Senate Rule 10(c)(2)(vii) further provides that a “reasonable number” of accredited reporters will be allowed on the floor at any given time.  Sigma Delta Chi v. Speaker, 270 Md. 1 (1973)(quoting then-Senate Rule 88).  The corresponding provision in the House rules does not mention the press, but the practice is apparently quite similar.


2.  Courts have repeatedly held that, once special credentials and facilities are extended to the press generally, the First Amendment requires that they not be arbitrarily withheld without due process of law.


Although the First Amendment entitles the press to no greater access to government held news than the general public,  see, e.g., Houchins v. KQED, Inc., 438 U.S. 1 (1978), federal courts have repeatedly held that once special newsgathering credentials and facilities have been granted to the press generally, they may not be denied to individual reporters without due process of law.  Sherrill v. Knight, 569 F.2d 124 (D.C. Cir. 1977).  In Sherrill, the court found that the White House had “voluntarily decided to establish press facilities for correspondents who needed to report therefrom.” Id. at 129.  Pointing out that the facilities were available to all bona fide Washington journalists, and not to the general public, the court held that

the protection afforded newsgathering under the first amendment guarantee of freedom of the press (citations omitted) requires that this access not be denied arbitrarily or for less than compelling reasons.  Not only newsmen and the publications for which they write, but also the public at large have an interest protected by the first amendment in assuring that restrictions on newsgathering are no more arduous than necessary, and that individual newsmen not be arbitrarily excluded from sources of information. (Emphasis in original.)

Id. at 129-30.  Specifically, the Sherrill court held that “notice, opportunity to rebut, and a written decision are required because the denial of a [press] pass potentially infringes upon first amendment guarantees.  Such impairment of this interest cannot be permitted to occur in the absence of adequate procedural due process.” Id. at  128 (emphasis in original).


Sherrill is by no means alone in finding that the First Amendment requires due process before press credentials may be denied, revoked, or even restricted.  Most recently, the U.S. District Court for the Southern District of Florida held that a reporter for a union-owned newspaper could not be denied access to a school district’s general-circulation press room absent a showing of “compelling governmental interest” and a “substantial nexus” between that interest and the reporter’s content-based exclusion.  United Teachers of Dade v. Stierheim, 213 F. Supp. 2d 1368, 1375 (S.D. Fla. 2002).


Another court held that restrictions imposed on a racing newspaper reporter’s press credentials – even if not based on the content of his reporting – must “‘serve a legitimate governmental purpose, must be rationally related to the accomplishment of that purpose, and must outweigh the systematic benefits inherent in unrestricted (or lesser-restricted) access.’”  Stevens v. New York Racing Ass’n, Inc., 665 F. Supp. 164, 175 (E.D. N.Y. 1987) (quoting D’Amario v. Providence Civic Center Auth., 639 F. Supp. 1538, 1543 (D. R.I. 1986)).  


Yet another court held plainly that “members of the press have a limited First Amendment right of reasonable access to news of state government…. That right extends also to access to places where other members of the press may go and congregate in the ordinary course of events.” Lewis v. Baxley, 368 F. Supp. 768, 779 (M.D. Ala. 1973).  Lewis also imposed the “compelling interest” and “substantial nexus” test
 where “the state is asserting the right to exclude certain members of the press from … press rooms from which other members of the press are not excluded.” Id.  
 


3.  Neither Baltimore Sun Co. v. Ehrlich nor Sigma Delta Chi v. Speaker deny First Amendment protection for newsgathering, and both are distinguishable from this case.

a.  Baltimore Sun Co. v. Ehrlich

Neither Baltimore Sun Co. v. Ehrlich, 437 F.3d 410 (4th Cir. 2006), nor Sigma Delta Chi v. Speaker, 270 Md. 1 (1973) – two cases arising in Maryland that denied reporters’ claims for enhanced access to government news – deny First Amendment protection for newsgathering.  Both are readily distinguishable from this case.


In Baltimore Sun,  the newspaper asserted that then-Gov. Robert Ehrlich’s order prohibiting state officers from speaking with two Sun reporters constituted unconstitutional retaliation for exercising the newspaper’s First Amendment rights.  437 F.3d at 413.  The Fourth Circuit affirmed the district court’s dismissal of that claim on the principal ground that “[p]ublic officials routinely select among reporters when granting interviews or providing access to nonpublic information.  They evaluate reporters and choose to communicate with those who they believe will deliver their desired messages to the public.” Id. at 417-18.


At no time does the Baltimore Sun court deny the First Amendment implications of the denial of press credentials; both reporters in that case were fully accredited, so the issue is not even addressed. Indeed, the Lewis v. Baxley opinion, on which this action relies in part, carefully distinguishes the two issues: “We do not mean to hold that if one reporter is granted an individual interview, all other reporters have a constitutional right to such an interview. 368 F. Supp. at 777.  Baltimore Sun is simply inapposite.  


Baltimore Sun is also distinguishable on factual grounds.  Far from a routine practice, like refusing an interview or declining to return telephone calls, the denial of press credentials to qualified reporters for purposes of covering the General Assembly is exceptional. The Legislative Handbook points out that “[a]n array of reporters… provide a wide an intensive coverage of the legislature.”  Legislative Handbook at 35.  The Handbook goes on to point out that newspapers “maintain staff, in varying numbers, at the State House,” while radio and television stations “have crews of reporters and cameramen” there, particularly during the legislative session.  Id. at 36.  


Perhaps most importantly, the Baltimore Sun opinion emphasizes that the Governor’s action in no way chilled the newspaper’s First Amendment right to cover state government news.  “The Baltimore Sun Company itself has apparently not been denied any access by the directive…. Other reporters for The Sun have had their phone messages and e-mails returned, and they attended and reported on both press briefings from which [one complaining reporter] was excluded or not invited.”  437 F.3d at 414.  In this case, denial of press credentials to Mr. Liner deprives the Baltimore Organ and all of its readers of access to normal press coverage of the State House, as he is the blog’s only reporter.


b.  Sigma Delta Chi v. Speaker

In Sigma Delta Chi v. Speaker, the Maryland Court of Appeals affirmed this court’s decision upholding against constitutional challenge the authority of the Senate and the House to prohibit reporters from tape recording sessions of the House and the Senate.  Far from denying First Amendment protection for newsgathering, Sigma Delta Chi explicitly recognizes that “the gathering of news is embraced within First Amendment protection” and proceeded on that premise.  Id. at 5-6 (quoting Branzburg v. Hayes, 408 U.S. 665 (1972) for the proposition that a right to gather news of some dimensions must exist). 


The Sigma Delta Chi court goes on to uphold the legislative rules against the due process claim that the recording ban deprived the reporters’ of a property right in pursuit of their profession in reporting the news.  “While the removal of pen and paper might frustrate all effective communication, the prohibition against tape recorders is a mere inconvenience.” 270 Md. at 8 (emphasis in original).  While this complaint in no way challenges the constitutionality of legislative rules, depriving a reporter of press credentials and access to the press galleries is more analogous to “removal of pen and paper” than to any “mere inconvenience.” 


Finally, and most tellingly, the Sigma Delta Chi court rejects an Equal Protection argument by pointing out that the legislative rule against tape recording applies equally to reporters and the public at large.  Id. at 10. In so doing, the court emphasizes that its case is “wholly dissimilar from such cases as Kovach v. Maddux, 238 F. Supp. 835 (M.D. Tenn. 1965), where only the reporters of a specifically designated newspaper were excluded from the floor of the state senate.”  Id.  This suggestion that the discriminatory exclusion of a particular reporter from generally available press access is unconstitutional lends powerful support to the claim in this case.    


Based on the foregoing, defendants have a constitutional duty to issue press credentials to the plaintiff, Mr. Liner, assuming he can establish professional bona fides. At the very least, defendants have a constitutional duty to give Mr. Liner notice and explanation of any denial, with an opportunity to rebut.  And to the extent that denial is based on the content and viewpoint of the The Baltimore Organ, including “original content regarding state government” and the “aim of your website,” the government must show a “compelling governmental interest” and a “substantial nexus” between that interest and Mr. Liner’s exclusion from the General Assembly press galleries.

B.  Plaintiff Has a First Amendment Right to Receive Press Credentials.


1.  Plaintiff operates a bona fide newsgathering and reporting organization that routinely covers state issues, providing no principled basis for denying credentials.


Plaintiff, Jay L. Liner, is the founder and operating member of The Baltimore Organ, LLC, which has operated a blog, The Baltimore Organ, since September 2008 at http://www.baltimoreorgan.com. As of early February 2010, the blog has had more 44,000 hits and now averages about 1,000 hits per week.  The blog has paid advertisers and employs three writers and editors. Stories appearing in the blog have been republished in The Jewish Times and The Daily Record. (Liner Aff. ¶ 1-2.) 


To the extent that the denial of press credentials was predicated upon inadequate coverage of state issues in The Baltimore Organ, as intimated in the Falatko e-mail message, that proposition is both factually and legally questionable.  As a matter of fact, the blog regularly covers news concerning state and local government, among other topics.  For example, it has covered the slot machine referendum, the AES project in Eastern Baltimore County, the Harris-Kratovil election race, and Baltimore County politics generally.  The blog has also carried in-depth interviews with former Governors Mandel and Hughes and a video interview with former Rep. Helen Bentley.  (Liner Aff. ¶ 2.)


As a matter of law, it is not at all clear that “original content regarding state government” is an actual criterion for granting or denying credentials.  The Legislative Handbook points out that presumably accredited “newspapers published weekly or semi-weekly and the local circulation dailies vary in the extent of their coverage, often relying on a wire service.  Some send their reporters from time to time to Annapolis, mostly for events affecting the areas in which they circulate.”  Legislative Handbook at 36 (emphasis added). 


2.  The insinuation that granting Plaintiff press credentials represents some kind of security risk is false as a matter of fact and irrelevant as a matter of law.

 
Accepting the Falatko e-mail message as accurately reflecting the bases upon which Mr. Abbruzzese rejected Mr. Liner’s credentials, the language in that message regarding security is absolutely false.  Specifically, Mr. Abbruzzese is reported to have said that the media credential “also functions as a security badge” and he doesn’t feel that he can “set precedent by allowing you to have the media I.D.”  (Falatko e-mail message.)


Mr. Liner has held responsible legal positions in Baltimore City, as an Assistant Public Defender from 1972-79, and in Baltimore County, as County Attorney from July 2004 through November 2005.  He has been a member of the Bar since December 1972, and currently serves on the Maryland Board of Law Examiners. (Liner Aff. ¶ 9).  The notion that Mr. Liner poses a security risk is utterly without merit.


Even if there were some question regarding Mr. Liner’s eligibility for press credentials on security grounds, that in no way suffices to deprive Mr. Liner of due process of law.  In Sherrill, for example, the plaintiff was the Washington correspondent for The Nation, fully credentialed by the House and Senate periodical press galleries.  He applied for, and was denied, a White House press pass, solely on the determination of the Secret Service, which “does not deny a press pass except for security reasons.”  569 F.2d at 126-27.  


Nevertheless, the trial court ordered that the Secret Service “institute procedures whereby an applicant is given notice of the evidence upon which the Secret Service proposes to base its denial, the journalist is afforded an opportunity to rebut or explain this evidence, and the Secret Service issues a final written decision specifying the reasons for its refusal to grant a press pass.” Id. at 128.  As noted above, the appellate court affirmed on First Amendment grounds. Id. 


3.  Regardless of Plaintiff’s qualifications, the absence of any standards or criteria for granting credentials constitutes an abuse of discretion .


The final basis for denying Mr. Liner’s press credentials, at least as put forth in the Falatko e-mail message, is the existence of “new State House press policies in place this year.”  The message is silent as to what those policies might entail.  In any event, no policy regarding the approval or denial of press credentials was provided to Mr. Liner and no policy such appears on the Governor’s web site.  


While there is no constitutional impediment to the General Assembly delegating authority to administer press credentials to the Governor’s office, there is a powerful presumption that failure to establish clear and well publicized standards and criteria for issuing such credentials violates constitutional guarantees of procedural due process.


In Quad-City Community News Service, Inc., v. Jebens, 334 F. Supp. 8 (1971), reporters for a non-traditional (the court used the term “underground”) newspaper were repeatedly denied press passes by the Davenport, Iowa, police department; such passes were routinely given to traditional newspapers without investigation.  No local ordinances, regulations, guidelines, or standards covered the issuance of press passes.  Id. at 12.  The court held that the absence of standards violated the reporters’ right to procedural due process.


It must be apparent that where public officials, in making decisions such as here involved, use [sic] employ criteria or reasons that are either vague or completely unknown, the party affected has no way of knowing how to achieve compliance with the criteria nor even of challenging them as being improper.  In such situations, the public officials literally have unimpeded discretion to regulate the activity in question in whatever manner they desire.

Id. at17.  The court added that “regulation in the area of free expression can only be tolerated when a public official’s discretion is guided by narrow and specific standards which advance a compelling state interest.” Id. (citing Niemotko v. Maryland, 340 U.S. 268 (1951), a case arising from Harford County). Finally, the court said, “refusal to timely inform an applicant as to the reasons for denial of a pass… is as void of due process as is the lack of standards in the first instance.”  Id.

4.  Maryland’s legislature and courts have recognized that bloggers and other non-traditional news media are entitled to the same First Amendment protection as traditional media. 


Although the Falatko e-mail message does not cite the non-traditional nature of The Baltimore Organ as a reason for denying press credentials to Mr. Liner, it seems prudent to put any such notion to rest before it is raised.  A “blog,” derived from the words “web” and “log,” is no less deserving of recognition as a First Amendment speaker than any newspaper or broadcaster, based on the public policy of Maryland as articulated by the legislature and the courts.


In surveying the “array” of media that report on legislative activities, the Legislative Handbook makes a point of noting that “media outlets also provide coverage through their Internet sites.”  Legislative Handbook at 35.  The legislature also recognized the journalistic legitimacy of blogs by including in the definition of “news media” protected by the state’s journalists’ shield law “any … electronic means of disseminating news and information to the public.”  Md. Code Ann. Cts. & Jud. Proc. § 9-112. 


This interpretation is supported by Forensic Advisors, Inc. v. Matrixx Initiatives, Inc., 170 Md. App. 520, 535 (2006), which held that an Internet newsletter satisfied the definition of news media under Maryland’s shield law.  The practice of referencing a state’s shield law to determine the bona fides of a claimant to news media status is also noted in Haggerty v. Bloomington Bd. of Pub. Safety, 414 N.E.2d 114, 115 (Ind. Ct. App. 1985).


If there were any doubt that the Maryland courts recognize the First Amendment rights of persons who communicate via Internet blogs, it was put to rest in Independent Newspapers, Inc. v. Brodie,  407 Md. 415 (2009), which upheld the right of posters to an Internet forum, as well as the forum provider, to preserve their constitutional right to anonymity in a libel suit until a plaintiff could meet a rigorous balancing test. Id. at 456. 


Based on the foregoing, there is no factual basis for denying Plaintiff, Mr. Liner, press credentials to the General Assembly, and the refusal of the Governor’s office to issue those credentials constitutes a violation of Mr. Liner’s First and Fourteenth Amendment rights.

C.  Mandamus is Appropriate Where, As Here, There is No Statutory Provision for Hearing or Review, Plaintiff Has No Other Adequate Remedy, and The Case is Fully Justiciable by This Court.


1.  No statute, regulation, or rule provides for a hearing concerning the issuance of press credentials or review of the denial thereof.

As noted above, this court is authorized to issue a writ of mandamus under Maryland Rule 15-701 to remedy arbitrary abuses of discretion where there is no statutory provision for hearing or review.  State Dep’t of Health v. Walker, 238 Md. 512, 523 (1965).  


In violating Plaintiff’s First and Fourteenth Amendment rights by denying him press credentials to cover the General Assembly, without notice, explanation, opportunity to rebut, and written findings, Defendants have arbitrarily abused any discretion they might have in this matter.  


Neither the Annotated Code of Maryland, nor the Code of Maryland Regulations, nor the Rules of the House or Senate, nor any published policy of the Governor’s office, provides for hearing or review related to this decision.  Plaintiff has no other remedy than this lawsuit seeking a writ of mandamus.  


2.  This issue is not a political question and is fully justiciable by this court.


Finally, this court should not decline to adjudicate this dispute on the ground that it represents a political question or is otherwise not justiciable.  While there are no Maryland cases directly on point, two federal decisions have held that the federal courts lack the authority to second-guess the House and Senate Press Galleries regarding the issuance of press passes.  Both are readily distinguishable from this case.


In Schreibman v. Holmes, 1997 U.S. Dist. LEXIS 12584 (Aug. 18, 1997), the plaintiff claimed that the Executive Committee of Correspondents that controls access to the House and Senate Periodical Press Galleries violated his First and Fifth Amendment rights by denying him access to the galleries.  The court followed precedent set in Consumers Union v. Periodical Correspondents’ Association, 515 F.2d 1341 (D.C. Cir.1975), in declaring the case nonjusticiable.  Both cases relied on the Rulemaking Clause, U.S. Const. art. I, § 5, cl. 2, and the Speech or Debate Clause, U.S. Const. art. I, § 6, cl. 1, and thus can be addressed together.


While the federal Rulemaking Clause gives Congress broad authority to determine the rules of its own proceedings, it does not empower Congress to “ignore constitutional restraints or violate fundamental rights.”  Consumers Union, 515 F.2d at 1347 (quoting United States v. Ballin, 144 U.S. 1, 5 (1892)). Nevertheless, when combined with the Speech or Debate Clause, which immunizes legislators from “being questioned in any other place,” the two clauses preclude any lawsuit challenging “acts that occur in the regular course of the legislative process” which are not “concerned with claimed bad faith or illegal conduct.”  Schreibman, 1997 U.S. Dist. LEXIS 12584 *14-15. 


a.  Delegation of congressional authority to the Executive Committee of Correspondents is distinguishable from the General Assembly’s mere acceptance of press credentials issued by the Governor’s press office.  


Both the Consumers Union and the Schreibman courts found that the Executive Committee of Correspondents and its predecessor were “‘acting by virtue of an express delegation of authority as aides or assistants of Congress’” and were “‘performing delegated functions [which] were an integral part of the legislative machinery.’”  Schreibman, 1997 U.S. Dist. LEXIS 12584 *10-11 (quoting Consumers Union, 515 F.2d at 1347-51.)  For that reason alone, the Rulemaking and Speech or Debate clauses could be applied to reach the finding of nonjusticiability in those cases.


Thus, even assuming that the corresponding Rulemaking, Md. Const. art. III, § 19, and Speech or Debate, Md. Const. art. III, § 18, clauses of the Maryland Constitution are interpreted in pari materia with their federal counterparts, they do not apply to this case.  

In Maryland, press credentials issued to enable the use of press facilities in the State House and elsewhere are not issued by the General Assembly or by any legislative “aides or assistants” performing any integral function of the “legislative machinery.”  They are issued by the Governor’s press office, which is functionally distinct from and constitutionally independent of the legislative branch.  


Art. 8 of the Maryland Declaration of Rights states “That the Legislative, Executive and Judicial powers of Government ought to be forever separate and distinct from each other; and no person exercising the functions of one of said Departments shall assume or discharge the duties of any other.”  (Emphasis added.)  The Rulemaking and Speech or Debate clauses are therefore wholly inapplicable to the actions of the defendants in this case, all of whom are members of the Executive branch of the Maryland government.  See also Sherrill, 569 F.2d at 128 (holding, two years after Consumers Union was decided by the same court, that its reasoning did not apply to Executive branch officers responsible for issuing White House press passes, even though credentials issued by Congress were prerequisite to obtaining those passes.)


b.  This case passes the two-part test for justiciability enunciated by the Maryland Court of Appeals.

Any lingering doubt as to the justiciability of this question should be resolved by the recent Court of Appeals decision in Smigiel v. Franchot, 410 Md. 302 (2009), which reaffirmed a “two-part framework for determining whether an issue is one that is a political question and, accordingly nonjusticiable.” Id. at 324.  Courts are first required to ask “‘whether the claim presented and the relief sought are of the type which admits of judicial resolution.’” Id. (quoting Lamb v. Hammond, 308 Md. 286, 293 (1987).  In fact, the Maryland courts have “consistently recognized and enforced the constitutional guarantees of freedom of speech and of the press.” Prucha v. Weiss, 233 Md. 479, 484 (1964) (emphasis added).  As early as 1883, the Court of Appeals held that “the liberty of press guaranteed by the Constitution is a right belonging to everyone, whether proprietor of a newspaper or not, to publish whatever he pleases, without the license, interference or control of the government, being responsible alone for the abuse of the privilege.” Id. (quoting Negley v. Farrow, 60 Md. 158, 176 (1883)).  It is beyond cavil that a Maryland court can vindicate First and Fourteenth Amendment rights.


Second, a court must ask whether the structure of government “renders the issue presented a ‘political question’ … not justiciable in [State] court because of the separation of powers provided by the Constitution.” Smigiel, 410 Md. at 325 (again quoting Lamb, 308 Md. at 393.)  Smigiel also reaffirmed the Lamb court’s adoption of a summary of potential factors that might give rise to a political question from Powell v. McCormick, 395 U.S. 486, 518-19 (1969).  Only two of these are even remotely relevant here, and neither poses an obstacle to judiciability. 


The first is  “a textually demonstrable constitutional commitment of the issue to a coordinate political department.” Id. As noted above, there is no constitutional or even statutory provision committing the issuance of press passes to the unfettered discretion of the Governor’s office.  The second is “a lack of judicially discoverable and manageable standards for resolving it.” Id. Again, Maryland courts are perfectly capable of “enforce[ing] the constitutional guarantees of freedom of speech and of the press.” Prucha, 233 Md. at 484.  


For the foregoing reasons, this case presents no obstacle to the issuance of a writ of mandamus by virtue of any statutory provision for hearing or review, any alternative remedy available to Plaintiff, or any issue of justiciability.

CONCLUSION


With each passing day, while Mr. Liner is deprived of his First Amendment rights, the General Assembly comes closer to adjournment for another year.  The United States Supreme Court has declared that any “loss of First Amendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.”  Elrod v. Burns, 427 U.S. 347, 373 (1976).


This court should promptly issue a writ of mandamus requiring the Governor’s press office and director of communications to approve and the Maryland Department of General Services to issue credentials entitling the Plaintiff, Mr. Liner, to admission to the floor of the Senate and House, in accordance with their respective rules, and to the press galleries of the General Assembly and press working quarters in the State House.
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